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CYNTH A MOORE FAM LY DAY CARE
HOVE,

Petitioner,
Case No. 02-3760

VS.

DEPARTMENT OF CHI LDREN AND
FAM LY SERVI CES,

Respondent .
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RECOVMVENDED CRDER

A hearing was held pursuant to notice, on April 25, 2003,
by Stephen F. Dean, assigned Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings, in Daytona Beach, Florida.

APPEARANCES

For Petitioner: Cynthia More, pro se
Cynthia Mbore Fam |y Day Care Honme
1222 Essex Road
Dayt ona Beach, Florida 32117

For Respondent: George P. Beckwith, Jr., Esquire
Departnment of Children
and Fam |y Services
210 North Pal nmetto Avenue, Suite 412
Dayt ona Beach, Florida 32114-3269

STATEMENT OF THE | SSUE

By stipulation of the parties, the issue to be decided is
whet her the Petitioner's application for registration of a

famly day care facility should be approved.



PRELI M NARY STATEMENT

The factual predicate for this case is conplicated by the
series of revocations of the Petitioner's registration and
applications for registration filed by the Petitioner. After
the hearing was underway, it was stipulated that the evidence
adduced at the hearing would be considered in relationship to
the application for registration which the Petitioner had filed
in the Fall of 2002.

As it relates to that application, the Departnent of
Children and Fam |y Services (Departnent) seeks to deny the
application on the basis of the prior conduct of the Petitioner
whi ch includes permtting her teenage son to care for an infant
while the Petitioner delivered papers in June 2002, operating
wi thout a license in Decenber 2002, and failing to properly
supervise a child in her care in Decenber 2002.

The testinony of the Departnent's enpl oyees, Di anna Vece,
Ri ck Hol dman, and "Skeeter" Surguine was presented by the
Depart ment which introduced Departnment's Exhibit 1 (Conposite),
containing the letter and reports pertaining to the Petitioner's
file. The Petitioner testified in her owm behalf. A transcript
was not fil ed.

After the hearing, the Departnent filed a Proposed

Recommended Order on May 5, 2003, which was read and consi dered.



The Petitioner filed a letter outlining the facts to which she
had testified in support of her application for registration.
Her letter was read and consi der ed.

FI NDI NGS OF FACT

1. The Petitioner operated a famly day care hone (FDCH)
for three years prior to the application in question. Prior to
that, she had cared for children at her church; and prior to the
i nci dents discussed below, the Petitioner had had no probl ens of
record in the operation of her FDCH.

2. In June 2002, the Petitioner was owner and operator of
a FDCH | ocated at 1222 Essex Road, Daytona Beach, Vol usia
County, Florida. 1In June 2002, Diana Vece received a report
froman enpl oyee of the federally funded programthat the
enpl oyee had visited the FDCH to check attendance and found the
Petitioner's teenage son alone at the facility. The enpl oyee
call ed Vece, who called the police and proceeded to the FDCH
The Petitioner, Vece, and the police arrived at the hone at
virtually the sane time. The Petitioner had the day care
children with her in her car when she arrived. Vece asked for
access to the hone, and Moore let her in, entering with her and
t he children.

3. Upon entering, Vece observed the Petitioner's teenage
son | ooking after the Petitioner's own children and an infant.

The nane and status of the infant was not established. Vece



proceeded to conduct a spot inspection of the FDCH which
reveal ed that five of the children being cared for did not have
current inmmunizations.

4. Vece checked with her supervisor, "Skeeter" Surguine,
regarding the situation, and they cl osed the FDCH

5. The Departnent infornmed the Petitioner by letter in
July 2002 that she nust cease and desi st operation of her FDCH
i mredi ately. The Petitioner voluntarily ceased operations as a
result of the letter and in August or Septenber 2002, reapplied
to reopen her FDCH. It appears that the Departnent denied this
application and the Petitioner requested an informal hearing.
After the informal hearing, the Departnment determ ned that it
had i nsufficient basis to deny the application and approved the
application in Decenber, retroactive to Novenber 25, 2002.

6. The Petitioner explained that her required back-up
person was being inspected for |icensure of her own facility on
t he day when her teenager was left to attend the sleeping
i nfant.

7. On Decenber 3, 2002, the Petitioner had car trouble and
asked one of the parents of a child, whom she cared for, to use
her car. The parent cane to the FDCH, the Petitioner placed al
the children in the car, and the parent drove themto the
parent's home where the Petitioner got out of the passenger's

seat and wal ked around the car to the driver's seat and drove



her children to their school. The parent got out of the car and
wal ked into the house followed by one of the children for whom
the Petitioner was caring.

8. The parent becane i medi ately aware of the child and
took care of the child with whom the parent was acquai nted,
however, the parent was unable to contact the Petitioner to |et
her know about the child because she did not know to which
school the Petitioner was going.

9. The Petitioner went to her child s school and got out
of the car. Wien she got ready to | eave, she counted noses and
real i zed she was short one child. She |ooked around the school
and sought the help of an off-duty police officer who worked at
the school to search for the child. When they were unable to
find the child, the police officer put in a report. Shortly
afterward, they checked with the parent and di scovered she had
the child.

10. It is unclear what, if any, action was taken agai nst
the Petitioner's registration; however, it is stipulated that
this hearing is to be treated as an application case and that
the grounds for denial of the |license are the incident in
June 2002 and the incident in Decenmber 2002.

CONCLUSI ONS OF LAW

11. The Division of Adm nistrative Hearings has

jurisdiction over the parties and subject nmatter in this case.



12. The Department has cited no law for its authority to
license or deny licensure of FDCHs. A search of Chapter 402,
Florida Statutes, which was referenced at the hearing reveals
several applicable provisions. The definition of child care
facilities applies to facilities taking care of five or nore
children without regard to age. The definition of FDCH incl udes
facilities taking care of between four children and ten
chil dren, dependent upon age. |t appears that the |icensing
requi rement for FDCHs differ subtly fromthose of child care
facilities.

13. Specifically, Section 402.313, Florida Statutes,
provi des that FDCHs shall be |icensed under this act if they are
participating in the subsidized child care program In this
case, evidence was presented collaterally that the Petitioner
was participating in such a program She is, therefore, subject
to |licensure.

14. Section 402.310, Florida Statutes, provides in
pertinent part that the Departnment nay deny |icensure for the
viol ati on of any provision of Sections 402.301 to 402. 319,
Florida Statutes. However none of the cited provisions address
the leaving of an infant with a teenage son or failing to
properly supervise a child in one's care. The Departnent has
cited no rules inplenenting the statutes which m ght provide

further guidance.



15. Contrary to the representati ons nade at the heari ng,
the m ninum age for child care personnel is 16 years of age and
not 18 years of age. See Section 402.305(2)(c), Florida
Statutes, which states, ". . . mninumstandards shall prohibit
a person . . . under the age of 16 from being enpl oyed at such
facility unless such person is under direct supervision and is
not counted for the purposes of conputing the personnel -to-child
ratio.” The age of the teenager was not devel oped during the
heari ng.

16. There are provisions regarding the transport of
chil dren; however, these were specifically nentioned as not
bei ng the principal concerns of Vece, although the absence of
child restraints and car seats was nentioned in the letter of
revocation, which followed the June 2002 i ncident.

17. FDCHs are required to maintain inmmunization records to
prove that imunizations are current.

18. Contrary to the allegations, the Petitioner was
licensed at the tinme of the Decenber 2002 incident.

19. Section 402.310(1)(b)1., Florida Statutes, provides in
pertinent part that the severity of the violation, including the
probability that death or serious harmto the health or safety
of any person will result fromthe violation, should be

considered in determning the severity of the action.



20. Wil e nothing happened to the child who followed the
parent into her house, in other circunstances this could have
been tragic. The June 2002 is of mnor inpact in considering
the issue of the Petitioner's |licensing. The age of the
Petitioner's son was not established, and he may have been old
enough to watch the child, whose status was al so not
established. Both incidents arose out of car trouble issues,
and the Petitioner testified that she had purchased a new
vehicle and child seats.

21. Considering the tine that the Petitioner has been
precluded fromparticipating in this program and consi dering her
previ ously good record, the Petitioner's license should be
approved; but she should be nonitored closely for the first six
nont hs of operati on.

RECOMVIVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMVENDED:

That the Departnent of Children and Fam |y Services enter a

final order approving the Petitioner's application.



DONE AND ENTERED t hi s

Tal | ahassee, Leon County,

COPI ES FURNI SHED.

Ceorge P. Beckwith, Jr.

Departnent of Children and
Fam |y Services

210 North Pal metto Avenue,

Dayt ona Beach, Florida 32

Cynt hi a Moore

25t h day of June, 2003, in

Fl ori da.

W&M

STEPHEN F. DEAN

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 25th day of June, 2003.

Esquire

Suite 412
114- 3269

Cynt hia Moore Famly Day Care Hone

1222 Essex Road
Dayt ona Beach, Florida 32
Paul F. Fl ounl acker,
Departnent of Children and
Fam |y Services

1317 W newood Boul evard
Bui |l ding 2, Room 204B

Tal | ahassee,

117

Agency O erk

Florida 32399-0700



Josi e Tomayo, GCeneral Counse
Departnment of Children and
Fam |y Services
1317 W newood Boul evard
Bui | di ng 2, Room 204
Tal | ahassee, Florida 32399-0700

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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